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BeforeSTEELE, Chief JusticelHOLLAND andRIDGELY, Justices
ORDER

This 10" day of January 2011, upon consideration of theelgoqt’s
brief filed pursuant to Supreme Court Rule 26.1, &#orney’s motion to
withdraw, the response of the appellee, the Divisodd Family Services
(“DFS”), and the response of the attornagslitem, it appears to the Court
that:

(1) The respondent-appellant, Donna Davis (“Mdthdnas filed

an appeal from the Family Court’s June 10, 201Ceotérminating her

! The Courtsua sponte assigned pseudonyms to the parties by Order datgd 4, 2010.
Supr. Ct. R. 7(d). In this Order, we also assigayglonyms to the parties’ children.



parental rights (“TPR”) in her six minor childrenOn appeal, Mother’'s
counsel has filed an opening brief and a motionwitihdraw pursuant to
Supreme Court Rule 26.1. Mother’'s counsel subthidéé he is unable to
present a meritorious argument in support of thpeap Despite being
afforded an opportunity to do so, Mother has sutamiino points for this
Court’s consideration. DFS and the attornaysitem have moved to affirm
the Family Court’s judgment. For the reasons tbkkdw, we conclude that
the judgment of the Family Court must be affirmed.

(2) DEFS, a division of the Delaware DepartmentSefrvices for
Children, Youth and Their Families, brought two i@t$, which were
consolidated for purposes of trial, to terminate parental rights of Mother
in her six minor children---five girls, Evie, Kargdoan, Gail, and Debi (the
“Girls™), and one boy, Steven (collectively, theHiElren”). At the time of
the TPR hearing, the Children ranged in age fraim #4. The hearing took
place in the Family Court on April 29, 2010, Ap80, 2010 and May 10,
2010. DFS sought to terminate Mother’s parengithtd on the ground of

failure to plan adequately for the Children’s plogsineeds or mental and



emotional health and development pursuant to DeldeCAnn. tit. 13,
§1103(a)(5Y.

(3) The procedural background of this matter idadi®ws. The
Girls first entered DFS custody pursuant toexnparte emergency order
issued by the Family Court on August 30, 2007,radteolice search of
Mother's home resulted in her arrest on drug anidcendangerment
charges. At a preliminary protective hearing aptémber 2007, the Family
Court found probable cause that the Girls werectna physical, mental or
emotional danger. At an adjudicatory hearing irtdDer 2007, the Girls
were found to be dependent. Mother was incaragratethe time and
Father, who failed to appear at the hearing, wasdaweapon and drug
charges in New York.

(4) At a dispositional hearing in December 200& Family Court
Issued an order incorporating by reference Mothdfather's and DFS’s
respective case plans regarding the Girls, withgtied of reunification. At a
review hearing in June 2008, the Family Court fotimat Mother had been
released from prison and was visiting with the €irA permanency hearing

was held in September 2008. At that time, althoMyther had missed

2 DFS also sought to terminate the parental righ®amald Davis (“Father”). Father
offered no defense and did not appear for any@ouf the trial. The Family Court also
terminated Father’s parental rights. Father didpaaticipate in this appeal.



several appointments with Brandywine Counseling $abstance abuse
treatment, she had obtained appropriate housingwaasd employed part-
time. Because Father had left the State, reaseredfurts for reunification

with him could not be continued. Supervised vigita by Mother with the

Girls was continued by the Family Court.

(5) A second permanency hearing regarding thes®Gds held in
April 2009. At the hearing, the Family Court leadnthat Mother had again
been incarcerated, this time for a violation oflg@ton. Father also was
incarcerated in Delaware on drug and weapon chaagesell as a charge of
endangering the welfare of a child. The Family €athanged the goal with
respect to Mother to termination of parental rigisispurposes of adoption,
concurrent with the goal of reunification.

(6) At a review hearing in October 2009, the Fgn@burt found
that the Children continued to be dependent ant riedher Mother nor
Father had made significant progress towards thel gb reunification.
Mother had been released from prison, but did agehappropriate housing.
The Family Court denied Mother’s motion for adduidd visitation with the
Children, since she had missed one of three scheédusits with Steven
following her release from prison. On Decembe2009, the Family Court

judge interviewed Evie and Karen camera in preparation for the TPR



hearing the next day. On December 8, 2009, theofldge TPR hearing,
Mother executed a consent to the termination of geental rights with
regard to the Girls, which she later revoRedThe TPR hearing was
continued so that counsel could be appointed ftrdfa
(7)  In March 2009, the Family Court issued an eyarcyex parte

order granting temporary custody/guardianship cév&t to DFS after
Father was arrestéd At a preliminary protective hearing in April 200@e
Family Court found probable cause to believe thavéh was dependent,
since both Mother and Father were incarceratedanfddjudicatory hearing
in May 2009, the Family Court found Steven to beatwlent. In August
2009, the Family Court issued an order authoriZd#gp to obtain medical
treatment for Steven in connection with his sev&d#HD, because neither
Mother nor Father would consent to treatment. pteliminary hearing in
February 2010, the Family Court issued an ordemnging the goal for
Steven to termination of Mother’s parental rights purposes of adoption,
concurrent with continuation of the goal of reucaion. The matter was

consolidated with the TPR hearing regarding thésGir

% Del. Code Ann. tit. 13, § 1106B(a).
* An older brother also entered DFS custody atttha. However, by the time of the
Family Court hearing, he was no longer a minor.



(8) On the day before the TPR hearing, the ati@rael litem
moved the Family Court for the appointment of aoraey to represent the
interests of Evie, the oldest of the Children, ba ground that Evie was
opposed to the termination of her Mother’'s parentdits and the adoption
of her and her siblings. The Family Court denied the application for the
appointment of counsel on the ground that, contrerythe situation
presented irin re Frazer, 721 A.2d 920, 923 (Del. 1998), Evie’s interests |
the proceedings had been sufficiently represenyedobinsel appointed for
Mother and Father. In addition, Evie had spokecamera with the Family
Court judge in preparation for the TPR hearing gac@mber 2009 and fully
stated her position at that time. In denying theliaation, the Family Court
also stated that the hearing already had been etklayce so that Father
could have counsel appointed and that any furtakEydvould unnecessarily
prolong the Children’s uncertainty and stress.

(9) Following the consolidated TPR hearing on A@9, 2010,
April 30, 2010, and May 10, 2010, the Family Conrade the following
findings of fact based upon the testimony and dantation presented at
the hearing. Mother, who was 40 years old, haadeaight children. Two

of the children had reached the age of majority.ith\Wthe exception of

® The attorneysd litem did not oppose the termination of Mother’s pareritits.



Mother’'s oldest daughter, Alice, Father had fatdea#l of the children.
Mother had used drugs for approximately 16 yeargnmeng in her early
20’'s. Mother was incarcerated several times siAogust 2007, even
though her case plans required her not to incuitiaddl criminal charges.
Although Mother completed a substance abuse evwatuas required by her
case plans, she never completed the required teatmrogram with
Brandywine Counseling and was discharged from thgram several times
due to non-compliance. Mother testified that shas vattending group
sessions on Saturdays. She denied choosing tessm®iss because no drug
screening is done on Saturdays.

(10) Mother’s case plans required her to obtajpregpriate housing
to accommodate the Children, but she had not doneStie claimed to be
residing alone in a one-bedroom apartment for wkloh had a year’s lease,
but, despite repeated requests from DFS, failegrealuce a copy of the
lease. She denied that the apartment’s size wbeldan obstacle to
reunification because the family had lived in a @w@bom and a shelter in
the past. Mother's case plans also required heybtain employment to
support the Children. Mother claimed to have a-pare job at a photo and
video shop, but, despite requests from DFS, fdibedrovide any pay stubs

to verify the claim. Mother denied that her sup@wis also her boyfriend.



However, the supervisor attended a visitation sesgiith her and Mother
admitted telling Father that she and her supervisere having sexual
relations. Mother completed a Strengthening FHamitlass at Children and
Families First regarding Steven, but did not congptbe class with respect
to Joan, as required by her December 2008 case plan

(11) Mother has not participated in the Childremsdical care since
DFS became involved with them. With only one exioep Mother did not
know the names of the Children’s schools or daycé#8be stated that she
relies solely on what the Children tell her to ntonitheir educational
progress. Mother was aware that Steven is lagdegelopmentally, but
admitted not knowing the particulars of his diaga@s whether he receives
special educational services. She could not expidiy she did not attend
an IEP meeting at Steven’s school in September 20@Pdid not recall
receiving an educational assessment done by Stewahool, which had
been sent to her by DFS. Mother has never comrateudcwith DFS or
Steven’s foster mother regarding his educationatls®r progress.

(12) Mother had a mental health evaluation as irequby her
November 2007 case plan. She admitted to havingahkealth issues and
has been diagnosed with cocaine abuse, alcohokamnd depression. She

was prescribed medication for depression in Decerib@9, but stopped



taking the medication when her symptoms lesseather agreed that her
substance abuse issues and repeated incarcer&awes hampered her
ability to be a successful parent. Mother admitieat New York Child
Services was involved with her family prior to Mag06, when she moved
to Delaware. The records from New York reflect ettensive criminal
history, including charges of prostitution, drugfemises, and thefts. In
Delaware, Mother has been arrested and incarcemtedrug charges as
well as charges of driving without a license, tmyann connection with
Steven’s failure to attend school, disorderly canidand loitering to solicit
Sex.

(13) Mother testified that she wants to be reuhvteh the Children.
She stated that she can feed them, clothe themmakd sure they attend
school. She claimed to have a strong support systed that all the
Children, with one exception, want to be reunitathviner. She stated that
she is in good physical health, has not used alcahoe 2007, and has not
used illegal drugs since 2008.

(14) A number of professionals testified at thariveg, as well as the
Children’s respective foster mothers. Their testijnmay be summarized
as follows. Lauren Abbott, a DFS treatment workestified that initially

she attempted to place the Children with relatibes,was unable to do so.



While Mother told Brandywine Counseling in the fafl 2009 that she had
completed the Crest Program while in prison, Abdatovered that, in fact,
Mother had been discharged from Crest after tespiogitive for drugs.
While Abbott kept Mother informed of the Childrenounseling and
medical appointments and encouraged her to atteosetappointments,
Mother did not do so. On both occasions when Dl ear and tear duct
surgery, Mother was incarcerated. Abbott enrolieel Children in their
schools and informed Mother of where they were do Despite Abbott’s
encouragement, Mother did not become involved ie tGhildren’s
schooling.

(15) Susan Anderson, an assessor with Brandywioensling,
testified that, while Mother has made brief comneitits to treatment, she
has not been able to maintain that commitment. ifguone assessment in
December 2008, Mother admitted that she was adbicteocaine and that
drugs were readily accessible to her because Fathem@ dealer. Pursuant
to the policy of Brandywine Counseling, patientssitave two drug
screens per month during the first three monthstlaga one monthly screen
thereafter. Over a period of about four years, hdothad only twelve

screens, two of which were positive. AccordingAioderson, Mother has

10



avoided having the required number of screenscatiig her continued use
of illegal drugs.

(16) Alicia Russell, a counselor with Brandywineudseling, also
testified. Russell treated Mother during the pgidovember 2009 through
January 2010. During that time, Mother had fivdividual sessions, one of
which she missed, and sixteen group sessions. waisedischarged in
February 2010 due to her failure to return a phzaiefrom Russell. Russell
testified that, after that, Mother attended growgsssons, but only on
Saturday when drug screens are not conducted.

(17) Lisa Toy, an advanced practice nurse with réctions,
testified concerning her psychiatric evaluatiorMuaither in November 2009.
At that time, Mother reported a history of menthdass and stated that she
currently was experiencing mood disturbances, aulndilbucinations, and
racing thoughts. Toy recommended two medicatiesged to stabilize
Mother’'s condition. However, Mother did not retum Connections again
until April 2010, a couple of days before the TREhng.

(18) Moira Dillon, a DFS permanency adoption waorkeestified
concerning the current status of the Children istdo care. Dillon began
working with the Girls in May 2009 and with StevienMarch 2010. Dillon

observed that the Children have become confusedubecMother and

11



Father told them they would be reunited after tasecwas over. Dillon
reported that the two older girls, Evie, age 14q &aren, age 12, have
struggled in foster care. The girls’ foster mothegyorted that they often do
not follow the house rules and sometimes lie ardlst The foster mother
provides a structured environment for Karen to dolfomework, but Karen
receives poor grades and has been forced to quitrdlck team as a result.
In spite of the girls’ struggles, it is Dillon’s opon that termination of
Mother’'s parental rights is the appropriate optioMichelle Ropeter, a
counselor from Middletown Counseling, has workedhwkvie and Karen
and agrees with that assessment.

(19) The next two girls, Joan, age 10, and Gai %, live together
in another foster home. Joan has said that shddwike to live with
Mother, but also has identified a family from chumeith whom she would
like to live. Gail has had behavioral problemsdaycare, but is now in
counseling and has begun medication for ADHD. EdNwugh their foster
mother is not able to adopt the girls, Dillon sthteat DFS will be able to
find adoptive parents for them. Dillon observedtthoth girls have thrived
in foster care. They know the routine for dinned &edtime and their foster

parents are involved in their schooling and acésit

12



(20) The littlest girl, Debi, is 4 years old. Sies been in foster care
since infancy and is comfortable in her foster homéhile the foster mother
has not made a decision about adoption, Dillon ribekess believes that
termination of Mother’s parental rights is the apprate option. Dillon
testified that Steven also is comfortable in histéo home. His foster
mother has addressed his ADHD issues and has pabwgiducture for him,
resulting in improvement in his condition. Dilldestified that adoption is
the best option for Steven. According to Dillomsitation with Mother and
Father has been chaotic and confusing for the @&mld Father has failed to
keep two appointments and Mother has gone to thklr@h's schools in
violation of the Family Court’s order that visitati be supervised. Dillon,
finally, testified that all of the Children’s fosteamilies are willing to keep
them if they cannot be adopted.

(21) All of the Children’s foster mothers testdieat the hearing.
Donna Anderson, foster mother for Evie and Karéated that the two girls
are very close. They are physically healthy, updte with medical and
dental appointments, and in counseling for behaliagssues. Evie’s
behavior has improved markedly and she now getsl gmades. Karen’s
behavior initially was good, but has deterioratedAccording to Ms.

Anderson, Karen’s behavior declined after visitatwth Father. Both girls
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received cell phones so they could keep in toudi wieir parents, but
Karen’s privileges were taken away when she comoated the address of
her foster family to Mother. In Ms. Anderson’s omjpin, even though the
girls are opposed to being adopted, they needtsteuand stability in their
lives.

(22) Joan and Gail's foster mother, Shirley Claedstified that Joan
does well in school, participates in the drama chid has lots of friends.
She is quiet and respectful. Gail has had behalvissues at daycare and
has recently been diagnosed with ADHD. Both gaite up-to-date with
their medical and dental appointments and are ditigncounseling. They
have visitation with Mother and Father. Joan ltdd Ms. Clark that she
would cry if she could not live with her parentsit that she would adjust.
She is open to being adopted. Gail is too younawe an opinion about
adoption, but Ms. Clark stated she does not beligai¢ wants to live with
Mother and Father. Ms. Clark believes that adopisothe best option for
Joan and Gail, although she herself is not an adopgsource.

(23) Debi’'s foster mother, Jennifer Jenkowskititiesl that Debi
has become outgoing since she first entered fastey. She has a sibling
relationship with Ms. Jenkowski's 10 year-old samom Debi refers to as

her big brother. Debi is up-to-date on her medarad dental care. She has
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had surgeries for ear tubes and to unclog herdgets. She has asthma and
uses a nebulizer. When Debi first came to livenwits. Jenkowski, she
needed six months of speech therapy. Debi alsoahesndition called
“pica,” which involves attempting to consume nonbésl substances such as
paper or hair. The condition is associated witlotonal trauma. Debi also
has had issues with bad dreams, which tend to @ftenmvisitation with her
parents. Ms. Jenkowski noted that Debi's parenanged for her second
birthday party at a local party center and theledaio show up. Debi wants
to remain with her foster family, but Ms. Jenkowhlkis not yet decided if
she will be able to adopt Debi.

(24) Elena Coates, Steven’'s foster mother, tedtithat Steven is
one of six foster children she has in her home. elVBteven came to live
with her, he was twenty pounds underweight and eeefdasses. Neither
Mother nor Father has ever attended a medical appent with Steven.
They refused to consent to medication when he wagndsed with ADHD
and a court order was required. Steven’'s attergjgan and behavioral
problems have improved since he began his medrati§ince entering
foster care, Steven also has been tested and instezhal needs are being

addressed. Steven has had visitation with hisnggréut his behavior has
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deteriorated after each visit. Ms. Coates stdtatighe is attached to Steven,
but she is not able to adopt him.

(25) Mother’s oldest daughter, Alice, testified Blother's behalf.
Alice lives in Washington State and is in the arn8he has worked at Fort
Lewis Army Base for two years and plans to be tharether eight years.
Alice is willing to be the guardian or an adoptiesource for all six of the
Children. Alice appears to have a close relatignshith Evie and Karen
through Facebook and texting. Alice wants to be pgher siblings’ lives.
She stated that, when Mother was on drugs, shedmpel the younger
children ready for school and take them to medaggbointments. She
herself was in foster care for two years in New RYathen she was seven
years old. From age twelve to age fifteen, she ahdother lived with an
aunt. From age seventeen to nineteen, she livdldavpaternal half-sister.
Mother was addicted to cocaine during this peridilice stated that she
believes Mother is not currently addicted to drugdice provides Mother
with financial support. She insisted that she nat be deployed overseas.

(26) Ruth Wilson, the Children’s maternal grandmeot also
testified on behalf of Mother. Wilson lives in Bidyn, New York, and
comes to Delaware every couple of months. Shenbadeen the Children

for about two years since DFS’s involvement. Wilsstated that she
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recently spoke to the older children and that tivayt to be reunited with
Mother. Wilson does not want Mother’'s parentahtiggto be terminated.
She stated that she initially did not realize thieert of Mother’s addiction.
She now believes Mother is clean. Wilson wantsbéo considered an
adoptive resource for the Children, but only has@bedroom apartment.
(27) Inits June 10, 2010 order terminating Mothearental rights,
the Family Court concluded that DFS had proven legarcand convincing
evidence that it had developed meaningful casespian Mother and had
made reasonable efforts to reunify Mother with @tgldren. The Family
Court also concluded that DFS had proven by cledrcanvincing evidence
that Mother had failed to plan adequately for thelden’s physical needs
or mental and emotional health and development fmthermore, that the
Children had been in the care of DFS for over ozer yand that there was a
history of neglect and lack of care on the pamother® The Family Court
observed that, despite having over two years irclwko address the issues
identified in her case plans, Mother had been unablcomplete critical
elements. As the Family Court stated, “The moghificant obstacle to
Mother’s ability to plan for the Children has beeer addiction to drugs.

While Mother expressed a commitment to stayingrglesdie has failed to

® Del. Code Ann. tit. 13, §1103(a)(5).
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successfully address her substance abuse issuedllyFthe Family Court
concluded that DFS had proven by clear and comwna@vidence that
termination of Mother's parental rights was in thest interests of the
Children! As the Family Court stated, “. . . all of the [@nén need
structure and consistency in their lives. . . .”

(28) This Court’s review of the Family Court’s ¢&on to terminate
parental rights entails consideration of the fastd the law as well as the
inferences and deductions made by the Family Coillid.the extent that the
Family Court’s rulings of law are implicated, owview isde novo.” The
Delaware statute governing the termination of p@teights requires a two-
step analysi®’ First, there must be proof of a statutory basis f
termination:’ Second, there must be a determination that tetioim of
parental rights is in the best interests of thédcii Both requirements must

be established by clear and convincing evidénce.

’ Del. Code Ann. tit. 13, §722(a).
8 Wilson v. DFS, 988 A.2d 435, 439-40 (Del. 2010) (citigglisv. Tea, 468 A.2d 1276,
1279 (Del. 1983)).
% 1d. At 440.
19Del. Code Ann. tit. 13, §1103 (listing grounds fermination of parental rights):;
lSlhepherd v. Clemens, 752 A.2d 533, 536-37 (Del. 2000).

Id.
12 chepherd v. Clemens, 752 A.2d at 537; Del. Code Ann. tit. 13, §724(&}ing best
interests factors).
13 powell v. DSCYF, 963 A.2d 724, 731 (Del. 2008).
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(29) We have carefully reviewed the parties’ sigsmins as well as
the record below. We conclude that there is amm@eond evidence
supporting the Family Court’s termination of Motiseparental rights, both
on the statutory ground of Mother’s failure to pkamd on the ground that
such termination is clearly in the best interegtthe Children. There was
no error or abuse of discretion on the part offtamily Court.

NOW, THEREFORE, IT IS ORDERED that the motiongffirm are
GRANTED. The judgment of the Family Court is AFMED. The
motion to withdraw is moot.

BY THE COURT:

/s Myron T. Steele
Chief Justice
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